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Wage and Hour Division, Labor § 778.104

the applicable maximum hours. The
employment by an employer of an em-
ployee in any work subject to the Act
in any workweek brings these provi-
sions into operation. The employer is
prohibited from employing the em-
ployee in excess of the prescribed maxi-
mum hours in such workweek without
paying him the required extra com-
pensation for the overtime hours
worked at a rate meeting the statutory
requirement.

§ 778.101 Maximum nonovertime
hours.

As a general standard, section 7(a) of
the Act provides 40 hours as the maxi-
mum number that an employee subject
to its provisions may work for an em-
ployer in any workweek without re-
ceiving additional compensation at not
less than the statutory rate for over-
time. Hours worked in excess of the
statutory maximum in any workweek
are overtime hours under the statute; a
workweek no longer than the pre-
scribed maximum is a nonovertime
workweek under the Act, to which the
pay requirements of section 6 (mini-
mum wage and equal pay) but not
those of section 7(a) are applicable.

[46 FR 7309, Jan. 23, 1981]

§ 778.102 Application of overtime pro-
visions generally.

Since there is no absolute limitation
in the Act (apart from the child labor
provisions and regulations thereunder)
on the number of hours that an em-
ployee may work in any workweek, he
may work as many hours a week as he
and his employer see fit, so long as the
required overtime compensation is paid
him for hours worked in excess of the
maximum workweek prescribed by sec-
tion 7(a). The Act does not generally
require, however, that an employee be
paid overtime compensation for hours
in excess of eight per day, or for work
on Saturdays, Sundays, holidays or
regular days of rest. If no more than
the maximum number of hours pre-
scribed in the Act are actually worked
in the workweek, overtime compensa-
tion pursuant to section 7(a) need not
be paid. Nothing in the Act, however,
will relieve an employer of any obliga-
tion he may have assumed by contract
or of any obligation imposed by other

Federal or State law to limit overtime
hours of work or to pay premium rates
for work in excess of a daily standard
or for work on Saturdays, Sundays,
holidays, or other periods outside of or
in excess of the normal or regular
workweek or workday. (The effect of
making such payments is discussed in
§§ 778.201 through 778.207 and 778.219.)

[46 FR 7309, Jan. 23, 1981]

§ 778.103 The workweek as the basis
for applying section 7(a).

If in any workweek an employee is
covered by the Act and is not exempt
from its overtime pay requirements,
the employer must total all the hours
worked by the employee for him in
that workweek (even though two or
more unrelated job assignments may
have been performed), and pay over-
time compensation for each hour
worked in excess of the maximum
hours applicable under section 7(a) of
the Act. In the case of an employee em-
ployed jointly by two or more employ-
ers (see part 791 of this chapter), all
hours worked by the employee for such
employers during the workweek must
be totaled in determining the number
of hours to be compensated in accord-
ance with section 7(a). The principles
for determining what hours are hours
worked within the meaning of the Act
are discussed in part 785 of this chap-
ter.

§ 778.104 Each workweek stands alone.

The Act takes a single workweek as
its standard and does not permit aver-
aging of hours over 2 or more weeks.
Thus, if an employee works 30 hours
one week and 50 hours the next, he
must receive overtime compensation
for the overtime hours worked beyond
the applicable maximum in the second
week, even though the average number
of hours worked in the 2 weeks is 40.
This is true regardless of whether the
employee works on a standard or
swing-shift schedule and regardless of
whether he is paid on a daily, weekly,
biweekly, monthly or other basis. The
rule is also applicable to pieceworkers
and employees paid on a commission
basis. It is therefore necessary to de-
termine the hours worked and the com-
pensation earned by pieceworkers and
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